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of the remuneration for services per-
formed by the employee in the cal-
endar quarter. For provisions relating 
to exemption from income tax under 
section 501(a) or 521, see Part 1 of this 
chapter (Income Tax Regulations). 

Example 1. X is a local lodge of a fraternal 
organization and is exempt from income tax 
under section 501(a) as an organization of the 
character described in section 501(c)(8). X has 
two paid employees, A, who serves exclu-
sively as recording secretary for the lodge, 
and B, who performs services for the lodge as 
janitor of its clubhouse. For services per-
formed during the first calendar quarter of 
1955 (that is, January 1, 1955, through March 
31, 1955, both dates inclusive) A earns a total 
of $30. For services performed by certain stu-
dent quarter B earns $180. Since the remu-
neration for the services performed by A dur-
ing such quarter is less than $50, all of such 
services are expected, and the taxes do not 
attach with respect to any of the remunera-
tion for such services. Since the remunera-
tion for the services performed by B during 
such quarter, however, is not less than $50, 
none of such services are excepted, and the 
taxes attached with respect to all of the re-
muneration for such services (that is, $180) 
as and when paid. 

Example 2. The facts are the same as in ex-
ample 1, above, except that on April 1, 1955, 
A’s salary is increased and, for services per-
formed during the calendar quarter begin-
ning on that date (that is, April 1, 1955, 
through June 30, 1955, both dates inclusive), 
A earns a total of $60. Although all of the 
services performed by A during the first 
quarter were excepted, none of A’s services 
performed during the second quarter are ex-
cepted since the remuneration for such serv-
ices is not less than $50. The taxes attach 
with respect to all of the remuneration for 
services performed during the second quarter 
(that is, $60) as and when paid. 

Example 3. The facts are the same as in ex-
ample 1, above, except that A earns $120 for 
services performed during the year 1955, and 
such amount is paid to him in a lump sum at 
the end of the year. The services performed 
by A in any calendar quarter during the year 
are excepted if the portion of the $120 attrib-
utable to services performed in that quarter 
is less than $50. If, however, the portion of 
the $120 attributable to services performed in 
any calendar quarter during the year is not 
less than $50, the services during that quar-
ter are not excepted, and the taxes attach 
with respect to that portion of the remu-
neration attributable to his services in that 
quarter. 

(b) See § 31.3121(b)(8)–2, relating to 
services performed in the employ of re-
ligious, charitable, educational, and 

certain other organizations exempt 
from income tax; § 31.3121(b)(8)–1, relat-
ing to services performed by a minister 
of a church in the exercise of his min-
istry or by a member of a religious 
order in the exercise of duties required 
by such order; § 31.3121(b)(10)–2, relating 
to services performed by certain stu-
dents in the employ of a school, col-
lege, or university or of a nonprofit or-
ganization auxiliary to a school, col-
lege, or university; and § 31.3121(b)(13)– 
1, relating to services performed by 
certain student nurses and hospital in-
terns. 

[T.D. 6516, 25 FR 13032, Dec. 20, 1960; 25 FR 
14021, Dec. 31, 1960, as amended by T.D. 7373, 
40 FR 30958, July 24, 1975] 

§ 31.3121(b)(10)–2 Services performed 
by certain students in the employ of 
a school, college, or university, or of 
a nonprofit organization auxiliary 
to a school, college, or university. 

(a) General rule. (1) Services per-
formed in the employ of a school, col-
lege, or university within the meaning 
of paragraph (c) of this section (wheth-
er or not the organization is exempt 
from income tax) are excepted from 
employment, if the services are per-
formed by a student within the mean-
ing of paragraph (d) of this section who 
is enrolled and is regularly attending 
classes at the school, college, or uni-
versity. 

(2) Services performed in the employ 
of an organization which is— 

(i) Described in section 509(a)(3) and 
§ 1.509(a)–4; 

(ii) Organized, and at all times there-
after operated, exclusively for the ben-
efit of, to perform the functions of, or 
to carry out the purposes of a school, 
college, or university within the mean-
ing of paragraph (c) of this section; and 

(iii) Operated, supervised, or con-
trolled by or in connection with the 
school, college, or university; are ex-
cepted from employment, if the serv-
ices are performed by a student who is 
enrolled and regularly attending class-
es within the meaning of paragraph (d) 
of this section at the school, college, or 
university. The preceding sentence 
shall not apply to services performed in 
the employ of a school, college, or uni-
versity of a State or a political subdivi-
sion thereof by a student referred to in 
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section 218(c)(5) of the Social Security 
Act (42 U.S.C. 418(c)(5)) if such services 
are covered under the agreement be-
tween the Commissioner of Social Se-
curity and such State entered into pur-
suant to section 218 of such Act. For 
the definitions of ‘‘operated, super-
vised, or controlled by’’, ‘‘supervised or 
controlled in connection with’’, and 
‘‘operated in connection with’’, see 
paragraphs (g), (h), and (i), respec-
tively, of § 1.509(a)–4. 

(b) Statutory tests. For purposes of 
this section, if an employee has the 
status of a student within the meaning 
of paragraph (d) of this section, the 
amount of remuneration for services 
performed by the employee, the type of 
services performed by the employee, 
and the place where the services are 
performed are not material. The statu-
tory tests are: 

(1) The character of the organization 
in the employ of which the services are 
performed as a school, college, or uni-
versity within the meaning of para-
graph (c) of this section, or as an orga-
nization described in paragraph (a)(2) 
of this section, and 

(2) The status of the employee as a 
student enrolled and regularly attend-
ing classes within the meaning of para-
graph (d) of this section at the school, 
college, or university within the mean-
ing of paragraph (c) of this section by 
which the employee is employed or 
with which the employee’s employer is 
affiliated within the meaning of para-
graph (a)(2) of this section. 

(c) School, College, or University. An 
organization is a school, college, or uni-
versity within the meaning of section 
3121(b)(10) if its primary function is the 
presentation of formal instruction, it 
normally maintains a regular faculty 
and curriculum, and it normally has a 
regularly enrolled body of students in 
attendance at the place where its edu-
cational activities are regularly car-
ried on. See section 170(b)(1)(A)(ii) and 
the regulations thereunder. 

(d) Student Status—general rule. 
Whether an employee has the status of 
a student performing the services shall 
be determined based on the relation-
ship of the employee with the organiza-
tion employing the employee. In order 
to have the status of a student, the em-
ployee must perform services in the 

employ of a school, college, or univer-
sity within the meaning of paragraph 
(c) of this section at which the em-
ployee is enrolled and regularly attend-
ing classes in pursuit of a course of 
study within the meaning of para-
graphs (d)(1) and (2) of this section. In 
addition, the employee’s services must 
be incident to and for the purpose of 
pursuing a course of study within the 
meaning of paragraph (d)(3) of this sec-
tion at such school, college, or univer-
sity. An employee who performs serv-
ices in the employ of an affiliated orga-
nization within the meaning of para-
graph (a)(2) of this section must be en-
rolled and regularly attending classes 
at the affiliated school, college, or uni-
versity within the meaning of para-
graph (c) of this section in pursuit of a 
course of study within the meaning of 
paragraphs (d)(1) and (2) of this section. 
In addition, the employee’s services 
must be incident to and for the purpose 
of pursuing a course of study within 
the meaning of paragraph (d)(3) of this 
section at such school, college, or uni-
versity. 

(1) Enrolled and regularly attending 
classes. An employee must be enrolled 
and regularly attending classes at a 
school, college, or university within 
the meaning of paragraph (c) of this 
section at which the employee is em-
ployed to have the status of a student 
within the meaning of section 
3121(b)(10). An employee is enrolled 
within the meaning of section 
3121(b)(10) if the employee is registered 
for a course or courses creditable to-
ward an educational credential de-
scribed in paragraph (d)(2) of this sec-
tion. In addition, the employee must be 
regularly attending classes to have the 
status of a student. For purposes of 
this paragraph (d)(1), a class is an in-
structional activity led by a faculty 
member or other qualified individual 
hired by the school, college, or univer-
sity within the meaning of paragraph 
(c) of this section for identified stu-
dents following an established cur-
riculum. Traditional classroom activi-
ties are not the sole means of satis-
fying this requirement. For example, 
research activities under the super-
vision of a faculty advisor necessary to 
complete the requirements for a Ph.D. 
degree may constitute classes within 
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the meaning of section 3121(b)(10). The 
frequency of these and similar activi-
ties determines whether an employee 
may be considered to be regularly at-
tending classes. 

(2) Course of study. An employee must 
be pursuing a course of study in order 
to have the status of a student. A 
course of study is one or more courses 
the completion of which fulfills the re-
quirements necessary to receive an 
educational credential granted by a 
school, college, or university within 
the meaning of paragraph (c) of this 
section. For purposes of this para-
graph, an educational credential is a 
degree, certificate, or other recognized 
educational credential granted by an 
organization described in paragraph (c) 
of this section. A course of study also 
includes one or more courses at a 
school, college or university within the 
meaning of paragraph (c) of this sec-
tion the completion of which fulfills 
the requirements necessary for the em-
ployee to sit for an examination re-
quired to receive certification by a rec-
ognized organization in a field. 

(3) Incident to and for the purpose of 
pursuing a course of study. (i) General 
rule. An employee’s services must be 
incident to and for the purpose of pur-
suing a course of study in order for the 
employee to have the status of a stu-
dent. Whether an employee’s services 
are incident to and for the purpose of 
pursuing a course of study shall be de-
termined on the basis of the relation-
ship of the employee with the organiza-
tion for which such services are per-
formed as an employee. The edu-
cational aspect of the relationship be-
tween the employer and the employee, 
as compared to the service aspect of 
the relationship, must be predominant 
in order for the employee’s services to 
be incident to and for the purpose of 
pursuing a course of study. The edu-
cational aspect of the relationship is 
evaluated based on all the relevant 
facts and circumstances related to the 
educational aspect of the relationship. 
The service aspect of the relationship 
is evaluated based on all the relevant 
facts and circumstances related to the 
employee’s employment. The evalua-
tion of the service aspect of the rela-
tionship is not affected by the fact that 
the services performed by the employee 

may have an educational, instruc-
tional, or training aspect. Except as 
provided in paragraph (d)(3)(iii) of this 
section, whether the educational as-
pect or the service aspect of an em-
ployee’s relationship with the em-
ployer is predominant is determined by 
considering all the relevant facts and 
circumstances. Relevant factors in 
evaluating the educational and service 
aspects of an employee’s relationship 
with the employer are described in 
paragraphs (d)(3)(iv) and (v) of this sec-
tion respectively. There may be facts 
and circumstances that are relevant in 
evaluating the educational and service 
aspects of the relationship in addition 
to those described in paragraphs 
(d)(3)(iv) and (v) of this section. 

(ii) Student status determined with re-
spect to each academic term. Whether an 
employee’s services are incident to and 
for the purpose of pursuing a course of 
study is determined separately with re-
spect to each academic term. If the rel-
evant facts and circumstances with re-
spect to an employee’s relationship 
with the employer change significantly 
during an academic term, whether the 
employee’s services are incident to and 
for the purpose of pursuing a course of 
study is reevaluated with respect to 
services performed during the remain-
der of the academic term. 

(iii) Full-time employee. The services 
of a full-time employee are not inci-
dent to and for the purpose of pursuing 
a course of study. The determination of 
whether an employee is a full-time em-
ployee is based on the employer’s 
standards and practices, except regard-
less of the employer’s classification of 
the employee, an employee whose nor-
mal work schedule is 40 hours or more 
per week is considered a full-time em-
ployee. An employee’s normal work 
schedule is not affected by increases in 
hours worked caused by work demands 
unforeseen at the start of an academic 
term. However, whether an employee is 
a full-time employee is reevaluated for 
the remainder of the academic term if 
the employee changes employment po-
sitions with the employer. An employ-
ee’s work schedule during academic 
breaks is not considered in determining 
whether the employee’s normal work 
schedule is 40 hours or more per week. 
The determination of an employee’s 
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normal work schedule is not affected 
by the fact that the services performed 
by the employee may have an edu-
cational, instructional, or training as-
pect. 

(iv) Evaluating educational aspect. The 
educational aspect of an employee’s re-
lationship with the employer is evalu-
ated based on all the relevant facts and 
circumstances related to the edu-
cational aspect of the relationship. The 
educational aspect of an employee’s re-
lationship with the employer is gen-
erally evaluated based on the employ-
ee’s course workload. Whether an em-
ployee’s course workload is sufficient 
in order for the employee’s employ-
ment to be incident to and for the pur-
pose of pursuing a course of study de-
pends on the particular facts and cir-
cumstances. A relevant factor in evalu-
ating an employee’s course workload is 
the employee’s course workload rel-
ative to a full-time course workload at 
the school, college or university within 
the meaning of paragraph (c) of this 
section at which the employee is en-
rolled and regularly attending classes. 

(v) Evaluating service aspect. The serv-
ice aspect of an employee’s relation-
ship with the employer is evaluated 
based on the facts and circumstances 
related to the employee’s employment. 
Services of an employee with the sta-
tus of a full-time employee within the 
meaning of paragraph (d)(3)(iii) of this 
section are not incident to and for the 
purpose of pursuing a course of study. 
Relevant factors in evaluating the 
service aspect of an employee’s rela-
tionship with the employer are de-
scribed in paragraphs (d)(3)(v)(A), (B), 
and (C) of this section. 

(A) Normal work schedule and hours 
worked. If an employee is not a full- 
time employee within the meaning of 
paragraph (d)(3)(iii) of this section, 
then the employee’s normal work 
schedule and number of hours worked 
per week are relevant factors in evalu-
ating the service aspect of the employ-
ee’s relationship with the employer. As 
an employee’s normal work schedule or 
actual number of hours worked ap-
proaches 40 hours per week, it is more 
likely that the service aspect of the 
employee’s relationship with the em-
ployer is predominant. The determina-
tion of an employee’s normal work 

schedule and actual number of hours 
worked is not affected by the fact that 
some of the services performed by the 
employee may have an educational, in-
structional, or training aspect. 

(B) Professional employee. (1) If an em-
ployee has the status of a professional 
employee, then that suggests the serv-
ice aspect of the employee’s relation-
ship with the employer is predominant. 
A professional employee is an em-
ployee— 

(i) Whose primary duty consists of 
the performance of work requiring 
knowledge of an advanced type in a 
field of science or learning customarily 
acquired by a prolonged course of spe-
cialized intellectual instruction and 
study, as distinguished from a general 
academic education, from an appren-
ticeship, and from training in the per-
formance of routine mental, manual, or 
physical processes; 

(ii) Whose work requires the con-
sistent exercise of discretion and judg-
ment in its performance; and 

(iii) Whose work is predominantly in-
tellectual and varied in character (as 
opposed to routine mental, manual, 
mechanical, or physical work) and is of 
such character that the output pro-
duced or the result accomplished can-
not be standardized in relation to a 
given period of time. 

(2) Licensed, professional employee. If 
an employee is a licensed, professional 
employee, then that further suggests 
the service aspect of the employee’s re-
lationship with the employer is pre-
dominant. An employee is a licensed, 
professional employee if the employee 
is required to be licensed under state or 
local law to work in the field in which 
the employee performs services and the 
employee is a professional employee 
within the meaning of paragraph 
(d)(3)(v)(B)(1) of this section. 

(C) Employment Benefits. Whether an 
employee is eligible to receive one or 
more employment benefits is a rel-
evant factor in evaluating the service 
aspect of an employee’s relationship 
with the employer. For example, eligi-
bility to receive vacation, paid holiday, 
and paid sick leave benefits; eligibility 
to participate in a retirement plan or 
arrangement described in sections 
401(a), 403(b), or 457(a); or eligibility to 
receive employment benefits such as 
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reduced tuition (other than qualified 
tuition reduction under section 
117(d)(5) provided to a teaching or re-
search assistant who is a graduate stu-
dent), or benefits under sections 79 (life 
insurance), 127 (qualified educational 
assistance), 129 (dependent care assist-
ance programs), or 137 (adoption assist-
ance) suggest that the service aspect of 
an employee’s relationship with the 
employer is predominant. Eligibility to 
receive health insurance employment 
benefits is not considered in deter-
mining whether the service aspect of 
an employee’s relationship with the 
employer is predominant. The weight 
to be given the fact that an employee 
is eligible for a particular employment 
benefit may vary depending on the 
type of benefit. For example, eligibility 
to participate in a retirement plan is 
generally more significant than eligi-
bility to receive a dependent care em-
ployment benefit. Additional weight is 
given to the fact that an employee is 
eligible to receive an employment ben-
efit if the benefit is generally provided 
by the employer to employees in posi-
tions generally held by non-students. 
Less weight is given to the fact that an 
employee is eligible to receive an em-
ployment benefit if eligibility for the 
benefit is mandated by state or local 
law. 

(e) Examples. The following examples 
illustrate the principles of paragraphs 
(a) through (d) of this section: 

Example 1. (i) Employee C is employed by 
State University T to provide services as a 
clerk in T’s administrative offices, and is en-
rolled and regularly attending classes at T in 
pursuit of a B.S. degree in biology. C has a 
course workload during the academic term 
which constitutes a full-time course work-
load at T. C is considered a part-time em-
ployee by T during the academic term, and 
C’s normal work schedule is 20 hours per 
week, but occasionally due to work demands 
unforeseen at the start of the academic term 
C works 40 hours or more during a week. C is 
compensated by hourly wages, and receives 
no other compensation or employment bene-
fits. 

(ii) In this example, C is employed by T, a 
school, college, or university within the 
meaning of paragraph (c) of this section. C is 
enrolled and regularly attending classes at T 
in pursuit of a course of study. C is not a 
full-time employee based on T’s standards, 
and C’s normal work schedule does not cause 
C to have the status of a full-time employee, 

even though C may occasionally work 40 
hours or more during a week due to unfore-
seen work demands. C’s part-time employ-
ment relative to C’s full-time course work-
load indicates that the educational aspect of 
C’s relationship with T is predominant. Addi-
tional facts supporting this conclusion are 
that C is not a professional employee, and C 
does not receive any employment benefits. 
Thus, C’s services are incident to and for the 
purpose of pursuing a course of study. Ac-
cordingly, C’s services are excepted from em-
ployment under section 3121(b)(10). 

Example 2. (i) Employee D is employed in 
the accounting department of University U, 
and is enrolled and regularly attending class-
es at U in pursuit of an M.B.A. degree. D has 
a course workload which constitutes a half- 
time course workload at U. D is considered a 
full-time employee by U under U’s standards 
and practices. 

(ii) In this example, D is employed by U, a 
school, college, or university within the 
meaning of paragraph (c) of this section. In 
addition, D is enrolled and regularly attend-
ing classes at U in pursuit of a course of 
study. However, because D is considered a 
full-time employee by U under its standards 
and practices, D’s services are not incident 
to and for the purpose of pursuing a course of 
study. Accordingly, D’s services are not ex-
cepted from employment under section 
3121(b)(10). 

Example 3. (i) The facts are the same as in 
Example 2, except that D is not considered a 
full-time employee by U, and D’s normal 
work schedule is 32 hours per week. In addi-
tion, D’s work is repetitive in nature and 
does not require the consistent exercise of 
discretion and judgment, and is not predomi-
nantly intellectual and varied in character. 
However, D receives vacation, sick leave, and 
paid holiday employment benefits, and D is 
eligible to participate in a retirement plan 
maintained by U described in section 401(a). 

(ii) In this example, D’s half-time course 
workload relative to D’s hours worked and 
eligibility for employment benefits indicates 
that the service aspect of D’s relationship 
with U is predominant, and thus D’s services 
are not incident to and for the purpose of 
pursuing a course of study. Accordingly, D’s 
services are not excepted from employment 
under section 3121(b)(10). 

Example 4. (i) Employee E is employed by 
University V to provide patient care services 
at a teaching hospital that is an unincor-
porated division of V. These services are per-
formed as part of a medical residency pro-
gram in a medical specialty sponsored by V. 
The residency program in which E partici-
pates is accredited by the Accreditation 
Counsel for Graduate Medical Education. 
Upon completion of the program, E will re-
ceive a certificate of completion, and be eli-
gible to sit for an examination required to be 
certified by a recognized organization in the 
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medical specialty. E’s normal work schedule, 
which includes services having an edu-
cational, instructional, or training aspect, is 
40 hours or more per week. 

(ii) In this example, E is employed by V, a 
school, college, or university within the 
meaning of paragraph (c) of this section. 
However, E’s normal work schedule calls for 
E to perform services 40 or more hours per 
week. E is therefore a full-time employee, 
and the fact that some of E’s services have 
an educational, instructional, or training as-
pect does not affect that conclusion. Thus, 
E’s services are not incident to and for the 
purpose of pursuing a course of study. Ac-
cordingly, E’s services are not excepted from 
employment under section 3121(b)(10) and 
there is no need to consider other relevant 
factors, such as whether E is a professional 
employee or whether E is eligible for em-
ployment benefits. 

Example 5. (i) Employee F is employed in 
the facilities management department of 
University W. F has a B.S. degree in engi-
neering, and is completing the work experi-
ence required to sit for an examination to 
become a professional engineer eligible for 
licensure under state or local law. F is not 
attending classes at W. 

(ii) In this example, F is employed by W, a 
school, college, or university within the 
meaning of paragraph (c) of this section. 
However, F is not enrolled and regularly at-
tending classes at W in pursuit of a course of 
study. F’s work experience required to sit for 
the examination is not a course of study for 
purposes of paragraph (d)(2) of this section. 
Accordingly, F’s services are not excepted 
from employment under section 3121(b)(10). 

Example 6. (i) Employee G is employed by 
Employer X as an apprentice in a skilled 
trade. X is a subcontractor providing serv-
ices in the field in which G wishes to spe-
cialize. G is pursuing a certificate in the 
skilled trade from Community College C. G 
is performing services for X pursuant to an 
internship program sponsored by C under 
which its students gain experience, and re-
ceive credit toward a certificate in the trade. 

(ii) In this example, G is employed by X. X 
is not a school, college or university within 
the meaning of paragraph (c) of this section. 
Thus, the exception from employment under 
section 3121(b)(10) is not available with re-
spect to G’s services for X. 

Example 7. (i) Employee H is employed by a 
cosmetology school Y at which H is enrolled 
and regularly attending classes in pursuit of 
a certificate of completion. Y’s primary 
function is to carry on educational activities 
to prepare its students to work in the field of 
cosmetology. Prior to issuing a certificate, Y 
requires that its students gain experience in 
cosmetology services by performing services 
for the general public on Y’s premises. H is 
scheduled to work and in fact works signifi-
cantly less than 30 hours per week. H’s work 

does not require knowledge of an advanced 
type in a field of science or learning, nor is 
it predominantly intellectual and varied in 
character. H receives remuneration in the 
form of hourly compensation from Y for pro-
viding cosmetology services to clients of Y, 
and does not receive any other compensation 
and is not eligible for employment benefits 
provided by Y. 

(ii) In this example, H is employed by Y, a 
school, college or university within the 
meaning of paragraph (c) of this section, and 
is enrolled and regularly attending classes at 
Y in pursuit of a course of study. Factors in-
dicating the educational aspect of H’s rela-
tionship with Y is predominant are that H’s 
hours worked are significantly less than 30 
per week, H is not a professional employee, 
and H is not eligible for employment bene-
fits. Based on the relevant facts and cir-
cumstances, the educational aspect of H’s re-
lationship with Y is predominant. Thus, H’s 
services are incident to and for the purpose 
of pursuing a course of study. Accordingly, 
H’s services are excepted from employment 
under section 3121(b)(10). 

Example 8. (i) Employee J is a graduate 
teaching assistant at University Z. J is en-
rolled and regularly attending classes at Z in 
pursuit of a graduate degree. J has a course 
workload which constitutes a full-time 
course workload at Z. J’s normal work 
schedule is 20 hours per week, but occasion-
ally due to work demands unforeseen at the 
start of the academic term J works more 
than 40 hours during a week. J’s duties in-
clude grading quizzes and exams pursuant to 
guidelines set forth by the professor, pro-
viding class and laboratory instruction pur-
suant to a lesson plan developed by the pro-
fessor, and preparing laboratory equipment 
for demonstrations. J receives a cash stipend 
and employment benefits in the form of eli-
gibility to make elective employee contribu-
tions to an arrangement described in section 
403(b). In addition, J receives qualified tui-
tion reduction benefits within the meaning 
of section 117(d)(5) with respect to the tui-
tion charged for the credits earned for being 
a graduate teaching assistant. 

(ii) In this example, J is employed by Z, a 
school, college, or university within the 
meaning of paragraph (c) of this section, and 
is enrolled and regularly attending classes at 
Z in pursuit of a course of study. J’s full- 
time course workload relative to J’s normal 
work schedule of 20 hours per week indicates 
that the educational aspect of J’s relation-
ship with Z is predominant. In addition, J is 
not a professional employee because J’s work 
does not require the consistent exercise of 
discretion and judgment in its performance. 
On the other hand, the fact that J receives 
employment benefits in the form of eligi-
bility to make elective employee contribu-
tions to an arrangement described in section 
403(b) indicates that the employment aspect 
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of J’s relationship with Z is predominant. 
Balancing the relevant facts and cir-
cumstances, the educational aspect of J’s re-
lationship with Z is predominant. Thus, J’s 
services are incident to and for the purpose 
of pursuing a course of study. Accordingly, J 
services are excepted from employment 
under section 3121(b)(10). 

(f) Effective date. Paragraphs (a), (b), 
(c), (d) and (e) of this section apply to 
services performed on or after April 1, 
2005. 

(g) For provisions relating to domes-
tic service performed by a student in a 
local college club, or local chapter of a 
college fraternity or sorority, see 
§ 31.3121(b)(2)–1. 

[T.D. 6516, 25 FR 13032, Dec. 20, 1960; 25 FR 
14021, Dec. 31, 1960, as amended by T.D. 7373, 
40 FR 30958, July 24, 1975; T.D. 9167, 69 FR 
76407, Dec. 21, 2004] 

§ 31.3121(b)(11)–1 Services in the em-
ploy of a foreign government. 

(a) Services performed by an em-
ployee in the employ of a foreign gov-
ernment are excepted from employ-
ment. The exception includes not only 
services performed by ambassadors, 
ministers, and other diplomatic offi-
cers and employees but also services 
performed as a consular or other officer 
or employee of a foreign government, 
or as a nondiplomatic representative 
thereof. 

(b) For purposes of this exception, 
the citizenship or residence of the em-
ployee is immaterial. It is also imma-
terial whether the foreign government 
grants an equivalent exemption with 
respect to similar services performed 
in the foreign country by citizens of 
the United States. 

§ 31.3121(b)(12)–1 Services in employ 
of wholly owned instrumentality of 
foreign government. 

(a) Services performed by an em-
ployee in the employ of certain instru-
mentalities of a foreign government 
are excepted from employment. The ex-
ception includes all services performed 
in the employ of an instrumentality of 
the government of a foreign country, 
if— 

(1) The instrumentality is wholly 
owned by the foreign government; 

(2) The services are of a character 
similar to those performed in foreign 
countries by employees of the United 

States Government or of an instrumen-
tality thereof; and 

(3) The Secretary of State certifies to 
the Secretary of the Treasury that the 
foreign government, with respect to 
whose instrumentality and employees 
thereof exemption is claimed, grants 
an equivalent exemption with respect 
to services performed in the foreign 
country by employees of the United 
States Government and of instrumen-
talities thereof. 

(b) For purposes of this exception, 
the citizenship or residence of the em-
ployee is immaterial. 

§ 31.3121(b)(13)–1 Services of student 
nurse or hospital intern. 

(a) Services performed as a student 
nurse in the employ of a hospital or a 
nurses’ training school are excepted 
from employment, if the student nurse 
is enrolled and regularly attending 
classes in a nurses’ training school and 
such nurses’ training school is char-
tered or approved pursuant to State 
law. 

(b) Services performed before 1966 as 
an intern (as distinguished from a resi-
dent doctor), in the employ of a hos-
pital are excepted from employment, if 
the intern has completed a 4 years’ 
course in a medical school chartered or 
approved pursuant to State law. 

[T.D. 6516, 25 FR 13032, Dec. 20, 1960, as 
amended by T.D. 6983, 33 FR 18017, Dec. 4, 
1968] 

§ 31.3121(b)(14)–1 Services in delivery 
or distribution of newspapers, shop-
ping news, or magazines. 

(a) Services of individuals under age 18. 
Services performed by an employee 
under the age of 18 in the delivery or 
distribution of newspapers or shopping 
news, not including delivery or dis-
tribution (as, for example, by a re-
gional distributor) to any point for 
subsequent delivery or distribution, are 
excepted from employment. Thus, the 
services performed by an employee 
under the age of 18 in making house-to- 
house delivery or sale of newspapers or 
shopping news, including handbills and 
other similar types of advertising ma-
terial, are excepted from employment. 
The services are excepted irrespective 
of the form or method of compensation. 
Incidental services by the employees 
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